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Section 10(c), which suggests only that there may be situations in which an agency decision to
make a delegated or initial order effective upon release would give rise to an immediate right of
judicial review." But assuming arguendo that Comcast’s view of Section 10(c) were correct, the
Initial Decision in this case is in fact subject to a statutory exhaustion requirement, which even
on Comcast’s interpretation renders this APA provision inapplicable.’ The Communications Act
specifically provides that “[a]ny proceeding to enjoin, set aside, annul, or suspend any order of
the Commission”® must be brought under 28 U.S.C. § 2342, which extends the jurisdiction of
U.S. Courts of Appeals only to the review of “final orders” of the Commission.”” Since the

Initial Decision remains subject to Commission review, it does not “mark the ‘consummation’ of

4 As stated in the Supreme Court ruling upon which Comcast relies, the recourse — if any

— available to a party subject to an immediately effective agency action subject to further
administrative review would be a request for judicial review: “Agencies may avoid the finality
of an initial decision, first, by adopting a rule that an agency appeal be taken before judicial
review is available, and, second, by providing that the initial decision would be ‘inoperative’
pending appeal. Otherwise, the initial decision becomes final and the aggrieved party is entitled
to judicial review.” Darby v. Cisneros, 509 U.S. 137, 152 (1993) (emphasis added). Here,
however, as discussed above, the Communications Act makes judicial review unavailable until
the Commission has completed its review.

’ With respect to the Hearing Designation Order (HDO), the Communications Act

expressly provides that “[t]he filing of an application for review under this subsection shall be a
condition precedent to judicial review of any order, decision, report, or action made or taken
pursuant to a delegation under [47 U.S.C. § 155(c)(1)].” 47 U.S.C. § 155(c)(7).

¢ 47 U.S.C. § 402(a). This provision creates an exception for orders “appealable under [47

U.S.C. § 402(b)],” id., but such orders do not include the Initial Decision at issue here.

7 28 U.S.C. § 2342(1) (“The court of appeals . . . has exclusive jurisdiction to enjoin, set

aside, suspend (in whole or in part), or to determine the validity of . . . all final orders of the
Federal Communications Commission made reviewable by section 402(a) of title 47 ... .”)
(emphases added).

Given the statutory exhaustion requirements applicable to the Initial Decision, Comcast’s
efforts to distinguish Committee to Save WEAM v. FCC, 808 F.2d 113 (D.C. Cir. 1986), and
Cablevision Systems Corp. v. FCC, No. 11-4104, Order, Doc. 86 (2d Cir. Nov. 9, 2011); id.,
Opposition of FCC to Emergency Request for a Stay Pursuant to the All Writs Act, Doc. 51 (Oct.
20, 2011), from this case necessarily fail. In those cases, both the courts and the Commission
confirmed that Commission rules expressly making agency orders effective upon release (as the
Commission’s Rules provide here) are valid.
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